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erdrerescit 1 = vd oo Name & Address of the Appellant / Respondent
Zest Aviation Pvt Itd
Ahmedabad
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ardrer @ TRIET S IR PR BT B |
: Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

HIRE RPN BT YFRIET SR :
Revision application to Government of India :

(1) DR ST Yo SPR, 1994 H URT T AN T T A B IR H QAR qRy DY SU-ENT & UH WD
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/"), A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
-@lry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
A/ Ifi = 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
G- “proviso to sub-section (1) of Section-35 ibid : .
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(i) In case of any loss of goods where the loss occur in transit from a factory.to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) in Caée of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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(b)  In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.

. - m Hl%gmmw'mﬁ?mmaa%m(%mamwaﬁ)ﬁaﬁﬁmwlwa‘u
(c) In case of goods exported outside India export to Neral or Bhutan, wiithout payment of
dlll.‘/
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(4)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order ‘
is passed by the Commissioner (Appeals) on or after, the date appomted Us nder Sec.109 '
of the Finance (No.2) Act, 1998. . l
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Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanicd by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescrihed unaer Seciioi
35-EE of CEA, 1944, under Major Head of Account.

7 The above application shall be made in duplicate in Form No. EA-8 as specified under
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The revision application shall be accompanied by a fee of Rs.200/- where the amour:t -
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is H"i/l
than Rupees One Lac.

A1 gew, B SR Yod U Harax rdield =rarfre}er & uf srdien—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) B IS Yop IARTGH, 1944 & N7 35— /35— & dferdle—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- ?
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(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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Attested

Superfiitendent ,
Central Tax(Appeals),
Ahmedabad.

By RPAD.

To,

M/s. Zest Aviation Private Limited, 16, Pariseema,
C G Road, Navrangpura,

Ahmedabad, Gujarat- 380 006

Copy to:-

- 1. The Chief Commissioner, Central Tax, Ahmedabad Zone .
B 2. The Principal Commissioner, Central Tax, Ahmedabad South Commissionerate.
‘ Q‘ 3. The Deputy/Assistant Commissioner, Central Tax, Division VI, Ahmedabad South.
4. The Additional Commissioner, System, Central Tax, Ahmedabad South

Commissionerate.
. Guard File.
6. P.A.
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o that it has already been held by the Tribunal that what is excluded from the definition of input is
motor spirits commonly known as petrol and not all motor spirits, further holding that SBPS
éSpc?céal Boiling Point Spirit) not being commonly known as petrol, CENVAT credit is not to be

enied;

e That motor spirit(commonly known as petrol) and ATF are having mention as different and
distinct product in the CGST Act,2017,;

| o that the supplementary note in chapter 27 of CETA defines motor spirit and aviation turbine fuel

| separately which is also a proof that these are two distinct inputs and that the restriction is only on
motor spirit and not on ATF

5. I have gone through the facts of the case, the appellant’s grounds of appeal, their
| additional submissions and the grounds raised during the course of personal hearing. The
question to be decided is whether the appellant is eligible to avail CENVAT credit on Aviation
Turbine Fuel, which the department alleges is a part of the exclusion under Rule 2(k) of the

CENVAT Credit Rules, 2004, as mentioned below:

‘\;\/’.75) “input” means -
{i7 all goods used in the factory by the manufacturer of the final product; or

(i) eee e e ve ey OF :
[411) RO &

. (V) oo ey
but excludes -

(A) light diesel oil, high speed diesel oil or motor spirit, commonly known as petrol;

0. I find that the adjudicating authority has confirmed the demand on the following
grounds:

e that the notice proposed ATF to be a type of motor spirit and since CENVAT credit in respect of
motor spirit is not available, credit in respect of ATF is also not applicable;

o that the exclusion covers all forms/varieties/categories of motor spirit whether in the form of
petrol, ATF or otherwise; that petrol is only cited as an example; '

o that ATF if nothing but another form of petrol.

7. The appellant has relied on the judgement of the CESTAT, Northern Bench, New
Delhi in the case of Tuftween Petrochemicals vs Commissioner of Central Excise, Meerut

reported in 2005(185) E.L.T. 203 (Tri-Del) the relevant portion of which is reproduced below:

“6. A perusal of various sub-headings under main Heading 27.10 will reveal that there
are various types of motor spirit such as SBPS with normal boiling point range 55-115°C or with
nominal boiling range 63-70°C and other SBPS. Motor spirit also_include Naptha, Natural
Gasoline Liquid and other motor spirits. What has been excluded from the purview of inpul in
Rule 2(2) of the Cenvat Credit Rules is motor spirit commonly known as petrol. This definition
of input does not exclude all motor spirit, it exclude only motor spirit commonly known as
petrol. No material/evidence in the form of test report, elc. has been brought on record by
Revenue to show that the inputs namely Cixon and SBPS procured by the assessee are commonly
fmown as petrol in the market. No presumption can be drawn from the Orders issued under the
Essential Commodities Act that motor spirit and petrol are synonymous. Section 6 of the
Petroleum Act which has been referred to by the Commissioner (Appeals) is regarding
petroleum. There is substantial force in the contention of the learned Advocate that Naptha
which is also motor spirit under the Central Excise Tariff cannot be regarded, as petrol. We,

therefore, hold that Revenue has not succeeded in establishing that the inputs procured by the
Assessee are ‘motor spirit commonly known as pewrfih ¥l l<z“t2;s‘g§‘> re motor spirit but there is
nothing to show that these are commonly known as f%?gc}‘/

Sthergfore, hold that the inputs are
) g Cenvat Credit Rules and
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the assessee is eligible to avail the Cenvat Credit. As we are allowing the appeal filed by the
assessee the question of imposing any penalty does not survive. Accordingly, the appeal filed by
the Revenue is rejected.” Emphasis supplied
8. The appellant has further relied on the fact that light diesel oil, high speeé‘!\.\g‘li:qgs{_k_ oil,
. motor spirit commonly known as petrol and Aviation Turbine Fuel (ATF) are clearly distinctly

mentioned in the Central Excise Tariff Act (CETA), 1985. The relevant portion of the chaper 27

of the CETA, 1985 with the relevant chapter headings is reproduced below for ease of reference:

“271012  -- Light oils and preparations:
.- Motor spirit: |
27101211 ---- Special boiling point spirits (other than benzene, kg. 14% + ®
toluol) with nominal boiling point range 55— 115 oC - Rs. 15.00
per litre |
27101212 ---- Special boiling point spirits (other than benzene, kg. 14% +
benzol, toluene and toluol) with nominal boiling Rs. 15.00
point range 63— 70 oC per litre _
271012 13 ---- Other Special boiling point spirits (other than l
benzene, kg. 14% + |
toluene and toluol) Rs. 15.00 |
perlitre  ~
27101219 - Other | kg. 149 & T
' Rs. 15.00 . e~
per litre
27101910 --- Superior kerosene oil (SKO) kg. 14%
271019 20 --- Aviation turbine fuel (ATF) kg. 14%
271019 30 --- High speed diesel (HSD) kg. 14% +
Rs. 15.00
per litre
271019 40 --- Light diesel oil (LDO) kg. 14% +
Rs. 5.00
ner liire™
9. Further I find that there was no stress made by the adjudicating authority to equate the

ATF with the motor spirit commonly known as petrol. In view of the judgemeﬁt quoted supra
which clearly infers that even all motor spirits are not to be excluded from the deﬁnition of input
as given in the Rule 2(k) of the Cenvat (jredit Rules, 2004 and the fact that light diesel oil, high ]
speed diesel oil, motor spirit commonly known as petrol and Aviation Tu:bine Fuel (ATF) are %"/ .
clearly distinctly mentioned in the Central Excise Taﬁff Act (CETA), 1985, 1 am of the opinion :

that the demand confirmed by the adjudicating authority is not sustainable.

10. ~ In view of the foregoing, the appeal is allowed with consequential relief.
11. HUTERAT §RT &1 &l 1S 37T & FUeRT Su aid & fvar Sirar &1
11. The appeal filed by the appellant stands disposed of in above terms. (A

Date 1312.2018
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as

¢ prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of .a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(B) ufe o= ¥ F B3 A QT P AACY BT T A IS Ao G B Y B BT A SIYRT
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In case of the order covers a humber of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =™ geo ARR™E 1970 uw@ﬁfaﬁa%a—ﬂ%% & ofeia el fby SR SeT e
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(B) = oIR R wEell B fFEEw B gt Fm & iR o sae sl feer mr § @ e g,
B ST Y[oh Ud Rarex el ~ararfiRer (wrifafd) Frem, 1982 # Rk B

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) €T Iew, FEY TR YoF T AR Ao ek (Ree), & ufy el @ Amr A
e AT (Demand) T4 &5 (Penalty) BT 10% Id ST AT HTHGW § | gTeiifeh, J1fshasr q& ST 10
FETIT B I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) :

Fea T 3G Qﬁﬁ Jar &Y 3 3ierd, AR 19T "shded st A" (Duty Demanded) -
() (Section)®s 11D & agd ik TUmy;
(i) o I QeTde hise S umy;

() ST Hide Rl & BaA 6 % agd oI TR

= g IS FAT ‘il srefer #F uger qF STt A gor #, e TRew B & fT qd o qar Rar g .

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
wwaﬁar%wﬁrmmﬁm%am?mammawmmﬁaﬁaﬁﬂm%@m&m%
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In view of above, an appeal against this order shall lie before the Tribunal on
10% of the duty demanded where duty or duty and penalty are in dispute, or p€l
penalty alone is in dispute.”

deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre- depositis a -
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ORDER IN APPEAL

This appeal has been filed by M/s. Zest Aviation Private Limited, 16, Pariseema,
C G Road, Navrangpura, Ahmedabad, Gujarat- 380 006, [for short — ‘appellant’] against OIO
No. SD-06/15/AC/Zest Aviation/16-17 dated 23.2.2017 passed by the Assistant Cornmissioer,
Division VI of the erstwhile Service Tax Commissionerate, Ahmedabad [for short — ‘adjudicating

autherity’].

to

Briefly, the facts are that internal audit while going through the records observed
that the appellant owned two aircrafts and was engaged in the activity of supply of tangible
goods, had wrongly availed CENVAT credit, paid on Air Turbine Fuel [ATF]. Therefore, a
show cause notice dated 21.4.2016 was issued to the appellant inter alia, alleging that they had
wrongly availed CENVAT credit of Rs. 23,11,212/- during the FY 2013-14, 2014-15 & 2015-16
(upto February 2016), along with interest. The notice further proposed penalties under Fule 15(1) of
the CENVAT Credit Rules, 2004 read with Section 76 of the Finance Ac, 1994 and under Rule
15(3) of the CENVAT Credit Rules, 2004, read with Section 78 of the Finanéc Act, 1994,

3. This notice was édjudicated vide the impugned OIO dated 23.2.2017 whereirn: the
adjudicating authority confirmed the demand along with interest and also imposed penalty on the

appellant. The appellant feeling aggrieved, has raised the following averments in his grounds:

J the statement of facts, documents, legal text, decided cases, certificates from suppliers
tariff description, legal opinion and all other related facts show that ATF is not a motor
spirit and is not petrol by any stretch of imagination;

o that they would like to rely on the case of Tuftween Petrochemicals [2005(185) ELT
203], Balkrishna Industries [2012(285) ELT 430] ;

s that no interest is payable since the demand itself is not legally sustainable;

J that the penalties imposed need to be set aside;

° that there is no iota of evidence of fraud, collusion or any willful misstatement or
suppression of facts; - )

] that only petrol is excluded from the scope of input and all other motor spirits are ﬂiot
excluded; A

o that they would like to rely on the case of Gujarat Guardian limited [2016(46) STR 737],

Alfred Herbert Limited [2009(245) ELT 407], Murugappa Morgan Thermal Ceramics
[2016(45) STR 74], Trichem Enterprises Private limited [2016(46) STR 592];
o that extended period is not invocable.

4. Personal hearing in the matter was held on 20.11.2018 wherein Dr. Nilesh V
Suchak, CA and Shri Viral Mody, CA, both appeared on behalf of the appellant and reiterated
the grounds of appeal. They contended that the earlier period was audited and the objection
regarding wrong availment of CENVAT credit on ATF was never taken. He submitted that the
classification of ATF is different from motor spirit with different HSN codes and further pleaded

averments:

§




